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ISSUE:
Were the Intermediary’s adjustments to disallow costs related to the Provider=s airplane proper?

STATEMENT OF THE CASE AND PROCEDURAL HISTORY':

Moyle's Centra Valey Hedthcare (AProvider@) is a proprietary corporation consisting of achain of four
skilled nursing fadilities and a home office, al located in and around Visdlia, Caifornia® The President of
Moyles Centrd Valey Hedthcare islocated gpproximately three hundred miles away in Yucca Valey,
Cdiforniawhere he d so serves as Presdent of Moyl€'s Hedth Care. The Provider operated a private
arplane, piloted by the company president, to fly staff back and forth from Yucca Vadley to Visdia The
Provider included the costs of ownership and operation of the airplanein its cost reports. Blue Cross of
Cdifornia (Alntermediary@)) disallowed a mgority of the costs associated with operating the airplane in
1993 and 1994 and disallowed dl airplane related expenses in the 1995 and 1996 cost reporting
periods because of its pogition that the cost of maintaining an airplane under the factsin this case were
not reasonable, necessary and related to patient care.? The Provider=s position is that the airplane
expenses (e.g. depreciation, insurance, interest, etc.) were actually incurred and related to the operation
of the Medicare certified skilled nuraing facilities.

The Provider appeded the Intermediary=s adjustments to the Provider Reimbursement Review Board
(ABoardf) pursuant to 42 C.F.R. ** 405.1835-.1841, and has met the jurisdictiona requirements of
those regulations. All other issuesrelated to these cases have either been administratively resolved or
withdrawn.® The amount of Medicare reimbursement in controversy is approximately $35,000 for
1993, $35,000 for 1994, $45,000 for 1995, and $50,000 for 1996.* The Provider was represented
by O. Nancy Poopongpaibul, of Keith Reed & Associates. The Intermediary was represented by
James Grimes, Esquire, of the Blue Cross and Blue Shied Association.

Background:

As noted above, the Provider in this case has four providers and a home office, al located near Visdia,
in the Centrd Vdley of Northern Cdifornia. The Provider aso owns facilities and has a home office in

! The Provider owned three facilities during 1993 and 1994. On 12/29/95, the Provider
added another facility. See Provider 1995/1996 Position Paper at 3.

2 Transcript (ATr.0) at 45-46.
3 Provider=s Post Hearing Brief a 4.

4 Id, Intermediary reimbursement effects are dightly different. See Intermediary Position
Papersfor dl yearsat 3.



Page 3 CN.:96-0423G, 99-0448G, 99-2082G

YuccaValey, near PAm Springs, Cdifornia. The difference is that the facilitiesin Yucca Vdley are
owned by Moyle's Management Inc, which has an entirely separate Home Office, (than that referred to
inthiscase) with its own provider number.

Although thereis atechnica difference in terms of Home Offices, the ownership and management of
both Moyl€s Centrd Vdley (based in Tulare (previoudyVisdia)) and Moyle's Management Inc. (based
in Yucca Valey) are the same® The Provider owns and operates an airplane so that executives may fly
to and from fadilities in the Centra Valey and Y ucca Vdley, even though the facilitiesin Yucca Vdley
are technicaly owned by an entirely separate Home Office.

In order to manage its facilities, the Home Office in Central Valey owned and operated an arplane to
fly its manageria staff between the Y ucca Valey location and the Central Valey location.® Not only did
the Provider use the airplane to fly between Y ucca Valey and the Centrd Vdley, it used the airplane to
fly between these two areas to the locations of the other four providersin this case.” The Provider-s
cae isbased on its belief that since there was no direct commercid airline service between the Centra
Valey and PAm Springs aress, the purchase of an airplane was essentid and necessary for conducting
the health care operation.?. The Provider contends that it used the airplane for conducting hedlth care
and non-hedlth care business’

For the 1993 and 1994 years, the Intermediary alowed a portion of the claimed costs based on a
Provider log which indicated the number of employees and business rdated trips, and the cost of a
commercia arline ticket between Pam Springs and Visdia™® Specificaly, in 1993, the Intermediary
used an actua Provider log to obtain specific business trips and employees™, and in 1994, the
Intermediary estimated trips per months to come up with an alowable amount .Id. In 1995 and 1996,
the Intermediary did not alow any airplane associated expenses. Id

5 Tr. at 20.
6 Tr. at 28.
! Tr. at 14.

8 Provider:s 93/94 and 95/96 Position Papers at 6.

10 Tr. at 45-46.

u Id.
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PROVIDER-S CONTENTIONS:

The Provider contends that the airplane is an essentid vehicle for purposes of commuting between the
home office in Yucca Valey, Cdiforniaand the individud facilitiesin Northern Cdifornia (Re: Delano,
Tulare, Porterville, Visdia). The Provider notes that the trips are normaly scheduled two to three times
per month. The Provider further contendsthat if it had to use acommercid airline, it would be
impossible to vist the Northern Cdifornia facilities as often because of the limited flights (as Y ucca
Vadley isin aremote area) and the extratravel time it takes. Accordingly, the Provider believes that one
additiona employee would have to be hired a the Centrd Vdley office to handle the respongbilities the
Provider-s President now handles himself. The Provider asserts that the employee would have to be of
management quality and would reguire asaary of 60 to 70 thousand dollars per year.*?

The Provider explained at the hearing thet thereis only oneflight per day going from Yucca Valey to
Visdia Because of the commercid flight schedule, the Provider contends that one extra day going to
Visdiaand one extra day returning to Y ucca Valey would be necessary to complete the same amount
of work that is now being accomplished by using the company arplane. The Provider dso notes thet it
would require two extra nights of lodging and meals for dl partiesinvolved.

The Provider refersto the Intermediary's Pogition Paper in which the Intermediary stated it islegitimate
for Hospitd Corporation of America (HCA) to own an arplane because they own hundreds of facilities
located dl over the United States, unlike the Provider who only has three facilities (four as of 1995)
located in the Centra Valey near Visdia, Cdiforniaand other facilities near PAlm Springs, Cdifornia™
The Provider takes exception to the Intermediary:s position that HCA was alowed to own an aircraft,
however, it isdenied an aircraft because of itsSze. The Provider argues that the Intermediary has
forgotten one important factor; HCA's arcraft can fly dl over the United States which meansthe
arplane must be much larger and more expensve to maintain. The Provider contends that it owns a
much smdler arplane, therefore, the expenses would be much less.

The Provider aso notes the Intermediary=s argument of the basic principle of Medicare reimbursement
which sates: AReasonable cost, not the actua cogts, of patient care are reimbursed.f As stated in 42
C.F.R. " 413.9, AAIl payments to the provider of services must be based on reasonable cost of services

12 Provider Post Hearing Brief (APPHBG) at 9.

13 See Hogpita Corporation of Americav Blue Cross Association, Mutual of Omahg,
Aetna Life & Casudty, PRRB Dec. No. 80-D2, January 2, 1980, Medicare &
Medicaid Guide (CCH) &30, 403, Rev=d in Part, HCFA Adm. Dec. March 6, 1980,
Medicare & Medicaid Guide (CCH) &30,473, (AHCAG®).
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covered under the Medicare program and related to the care of the beneficiaries.

The Provider argues that it islooking at reasonable cost from a different point of view. The Provider
contends that the word reasonable is very subjective and requires a broader interpretation. The
Provider interprets reasonable as any cost carefully utilized in doing business not only in terms of dollars
but aso opportunity, time value, and energy. The Provider contends that it tries to operate a hedthcare
businessin the mogt effective and efficient way to make a profit and survivein avery competitive
environment. The Provider understands the concept of reasonable cost in doing business and being
prudent in the investment so the return on the investment may be profitable. The Provider contends that
it is not just spending carelesdy to create hardships to the operation. With the prudent plan in mind, the
Provider dso contendsthat it invested in the airplane in order to run a more successful businessto serve
the community.

The Provider asserts that the Intermediary has denied the cost of the airplane in it's entirety and has not
alowed any travel expense except for the 1993 cost report period and that was based on the
Intermediary’s caculations™ Therefore, the Provider contends that the cost of doing business must be
shared by the other payers. The Provider believes that the Intermediary’s determination on the airplane
means that the Medicare program does not utilize fair cost sharing and therefore shifts the burden to
other payers. Also, the Provider contends that the Intermediary did not take into consderation the
added costsin usng a commercid carrier.

Furthermore, the Provider refers to the Intermediary:s position that it is the Provider's responsibility to
prepare a schedule which summarizes the cost of traveling on commercid arlines. The Provider argues
that it isnot it's respongbility to prepare aternative transportation codts, it isthe Intermediary's
responsibility to substantiate its position.” The Provider notes, however, that it did supply the
information that the Intermediary had requested. 1d.

The Provider explains that at the hearing, it proposed a new methodology for dlowing its airplane
costs.® The Provider bdievesits proposed methodology is afair dternative and compromise to the
commercid trip basis proposed by the Intermediary and the cost basis submitted in the origina cost
reports. Instead of basing the caculations on the number of business and non-businesstrips (asthe
Intermediary did in 1993 & 1994), the Provider is proposing that allowable costs be based on a
percentage of flying time. The Provider agrees that usng the number of trips to determine dlowable
costsis areasonable method if the distance of travel is equa. However, the Provider contends that
flying time is amore accurate method than the number of trips due to the distance. The Provider dso

14 PPHB at 10. The Intermediary-s witness indicated at the hearing thet it also allowed
some airplane costsin 1994. See Tr. at 45-46.

= PPHB at 10.

16 See PPHB at 11-12.
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contends that training and maintenance time should be shared between Provider:s business and non-
business activities. The Provider believesthat training timeis necessary for its Presdent to remain
current as a pilot, otherwise, it would have to hire a permanent pilot.

The Provider dso rgjects the manner in which the Intermediary did alow some costs based on the price
of commercid flights and the number of trips. The Provider contends that commercid flights (between
Palm Springs and Fresno) are limited to one per day.'’ Because of the distance from Fresno to Central
Valey, arentd car would be needed, and the amount of productive work time on the first day would be
1-1 1/2 hours. The Provider continues its argument by indicating thet lodging, medls, overtime pay and
additiond arline tickets would dl contribute to costs in excess of the Intermediary-s method of alowing
acertain number of trips a the commercid arlinerate. 1d.

The Provider disagrees with the Intermediary’s determination to disalow the airplane cost as non-patient
care related. The Provider contends that it is patient care related. The Provider contends that the
imputed travel cost was only alowed for one cost report year, 1993."® As noted in the preceding
paragraph, the Provider asserts that the imputed travel cost was aso understated. The Provider
contends that the Intermediary has not recognized severd factors, including the fact that if the Provider
hed to travel by commercid arline, thiswould require additiond hotel, med and employee overtime
cods. In addition, the Provider contends that it would aso have to hire an additiond full-time employee
inthe Vidiaoffice

The Provider contends that the airplane is necessary and is related to patient care in the operation. Thus,
the cost should be alowed. The Provider requests the Board to reverse the adjustments and alow the
travel cost based on the business percentages of 68.73% in 1993, 81.01% in 1994, 77.41% in 1995
and 90.47% in 1996.° The Provider believes that these percentages should be applied to the overal
cost of the arplane for each fiscal year. The Provider fedsit isin compliance with regulation 42 C.F.R.
" 4139 and 413.157 respectively, and that its costs are reasonable, proper, and related to patient
care.

INTERMEDIARY:=S CONTENTIONS:

The Intermediary contends that the cost of maintaining an airplane under the facts in this case were not
reasonable, necessary and related to patient care under the definition in 42 CFR * 413.9. Specificdly, *
413.9(b)(2) States:

1 PPHB at 13.

18 The Intermediary=s witness indicated at the hearing that it also alowed some airplane

costsin 1994. See Tr. at 45-46.

» PPHB at 10.
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Necessary and proper costs are costs that are appropriate and hel pful
in developing and maintaining the operation of patient care facilitiesand
activities. They are usudly costs that are common and accepted
occurrencesin the field of the provider's activity.

Id.

Based on the above, the Intermediary contends that the airplane costs are not necessary. In connection
with the 1993 cost year, the Provider submitted flight logs that indicated the number of businesstrips
taken on the company plane aong with the employees on each flight. If each employee had instead
taken acommercid airline flight, the Intermediary asserts that the Provider would have hed to purchase
54 arlineticketsin 1993. Asthe Provider claimed $140,171 in airplane cost in cost reporting year
1993, each of the 54 flightsin effect cost $2,595. At the same time, the Intermediary notes that aticket
on acommercid flight would have cost gpproximately $367. Asaresult, the Intermediary argued it is
not reasonable to maintain a private airplane at $140,000 per year when commercid airlines are
available and significantly cheaper. For 1993, the Intermediary alowed $19,818 based on the number
of trips and the commerdid arfare® For 1994, the Intermediary allowed $9,343 based on an
estimated number of trips taken by the Provider and the commercid airfarerate at that time. 1d.

The Intermediary points out that a the hearing, the Provider indicated commercid flights were available,
just not convenient.? The Intermediary believes the time and resources consumed in traveling to and
from arports and waiting for flightsis Smply a cost of doing business, and is usud and cusomary in any
industry. The Provider dso indicated there were occasions when Provider personnd used automobiles
to get from Yucca Valley to Visdia® The Intermediary asserts that this fact further supportsits
contention that the use of a private plane was not the only means of transportation and certainly not the
most cost effective.

The Intermediary aso argues that the use of a company plane was not a common and accepted
occurrence in the field of the Provider's activity. The Intermediary’s witness testified that in his thirteen
years as a Medicare auditor in Cdifornia, he had never seen askilled nursing facility or skilled nuraing
fadility chain that owned an airplane® Further, the auditor indicated that the common and accepted
practice of travel from home office to facilities was by automobile. Id.

20 Tr. at 45-45, Intermediary-s Post Hearing Brief a 6-7.
2 Tr. a 15.
2 Tr. a 13.

z Tr. at 49.
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Finaly, the Intermediary argued that the Provider's reliance on PRRB Decision No. 80-D2 (AHCA()
was misplaced. In that case, the Provider, which was alarge hospital chain with 54 facilities located
across the United States, maintained a corporate plane. The volume of travel and distances traveled
may have madeit cogt effective to own and operate a plane under the facts of that case. However, the
Intermediary contends that the case before the Board is factudly different. In the instant case, the
Provider isasmdl chain of skilled nursing facilities located within the gate of Cdifornia The home office
of the chain was within close proximity of the fadilities and was fully staffed.

The Intermediary also points out that unlike the 1994 cost year, in 1995 and 1996 no adjustment was
proposed to diminate the cost of the airplane and the accumulated depreciation on the airplane so asto
disdlow the indusion of this asset in the computation of areturn on equity.?

However, should the Board affirm its adjustments disallowing the cogts of a private aircraft, the
Intermediary proposes to eiminate this asset from the computation of a return on equity.

To summarize, it isthe Intermediary=s position that the Provider has not supplied sufficient evidence to
support its claim that the ownership of a private plane was a reasonable cost, which was appropriate
and hdpful in developing or maintaining patient care fadilities or activities® In addition, the Intermediary
asserts that the Provider has not presented any evidence that the use of a company plane was a
common and accepted occurrence in the operation of achain of skilled nurang facilities. The
Intermediary contends that while the Provider may have found it more convenient, and perhaps even a
better use of resources to trangport personnd on a private plane, the redity of businessis that there will
be down time resulting from commercid arline travel. Congdering the disparity in cost between the cost
of acommercid airline ticket and the cost of operating a private plane, the Intermediary concludes that
the Provider's airplane costs are unreasonable, and therefore unalowable, and believes that the Board
should &ffirm its adjusments.

CITATION OF LAW, REGULATIONS AND PROGRAM INSTRUCTIONS:

1. Regulations - 42 C.F.R.:

"* 405.1835-.1841 - Board Jurisdiction
" 413.9 et seq. - Costs Related to Patient Care
24 Tr. at 21.

% Intermediary Position Papers for 1995 and 1996 at 5.

2 Intermediary Post Hearing Brief at 3.
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" 413.157 et seq. - Return on Equity Capita of
Proprietary Providers.

2. CaseLaw:

Hospital Corporation of Americav. Blue Cross Asociation, Mutual of Omaha, Aetna Life &
Casudty , PRRB Dec. No. 80-D2, January 2, 1980, Medicare & Medicaid Guide (CCH)
&30, 403, Rev=d in Part, HCFA Adm. Dec. March 6, 1980, Medicare & Medicaid Guide
(CCH) &30,473.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND DISCUSSION:

The Board, after consideration of the facts, parties: contentions, evidence presented, testimony dlicited
a the hearing, and an andysis of the controlling laws and regulations, finds and concludes that the
Provider submitted enough evidence at the hearing and in its post hearing brief to convince the Board
that the Intermediary:s adjustments should be modified in certain years, specificdly FY's 1993 and
1996.

As noted above, the Provider in this case owned an airplane to fly staff back and forth between two
locationsin Cdifornia and included the costs of ownership and operation of thisarplane in its cost
reports. The Intermediary disdlowed a mgority of the costs associated with operating the airplanein
1993 and 1994 and disalowed dl airplane related expenses in the 1995 and 1996 cost reporting
periods because of its pogition that the cost of maintaining an airplane under the factsin this case were
not reasonable, necessary and related to patient care. The Provider=s position was that the airplane
expenses (e.g. depreciation, insurance, interest, etc.) were actualy incurred and related to the operation
of the Medicare certified skilled nurging fadlities

For the 1993 and 1994 years, the Intermediary allowed a portion of the arplane costs claimed by the
Provider. The Intermediary imputed the amount it allowed by using a Provider airplane log, that
contained the number of Provider employees and business trips taken on the airplane, and the cost of a
commercid arlineticket between the two Provider locations. 1n 1993, the Intermediary used an actud
Provider log for specific trips and employees, and in 1994, the Intermediary estimated trips per month
to come up with an dlowable amount. 1n 1995 and 1996, the Intermediary did not dlow any airplane
associated expenses.

The Board finds that travel expenses for providers are dlowable if they are documented, reasonable,
and related to patient care. The Board dso finds that different providers use different modes of
transportation in conducting their health care businesses.
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The Board notes that the Provider in this case used an airplane in conducting its hedth care business,
and dthough there were airplane trave logsin evidence (in Provider=s Position Papers), there was not
aufficient detall in evidence to convince the Board to dlow 100 percent of the arplane costs clamed.
The Board points to testimony at the hearing in which the Intermediary agreed that it would normally
pay for the costs of rooms and other travel related expenses®’ The Board further notes that the
Provider=s Post Hearing Brief contained a summary of trips and expenses for each of the yearsin this
case, however, the Board was unable to cooroborate the number of trips on the Provider-s schedule for
1994 and 1995.?% Also, the Board refers to the Provider=s suggestion that an additional employee
would be be necessary in Centrd Vadley if it did not fly there on aregular basis. The Board, however,
finds no documentation in evidence to support such aclaim for an additiona employee.

The Board concludes that based on the analysis attached to the Provider-s Post Hearing Brief (PPHB at
14-15), that $38,214 in 1993 and $61,567 in 1996 are alowable expenses to be appropriately
dlocated by the Intermediary. Regarding FY's 1994 and 1995, the Board notes that there were
sgnficant discrepancies between the number of trips noted in the Provider=s Position Papers for those
years, and the number of trips noted in the Providers Post Hearing Brief.? Accordingly, the Board
afirmsthe Intermediary=s adjustmentsin 1994 and 1995 in lieu of any other data.

The Board also notes the Intermediary-s position that it proposed to diminate the arplaness cost and
depreciation expense from the computation of Return on Equity capita in 1995 and 1996 should the
Board find for the Intermediary.® The Board finds this point moot since Return on Equity Capital was
not alowed for SNF services furnished on or after October 1, 1993. C.F.R. * 413.157 (b)(3)ii.

21 Tr. at 62.
28 PPHB at 14-15.

2 For 1994, the PPHB at 14 indicates 14 busines trips while its 1994 Position Paper at
Section VI, Exhibit 1 shows 25 businesstrips. For 1995, the PPHB at 15 indicates 39
business trips while its 1995 Position Paper at Section VI, Exhibit 1 shows 50 business

trips.
%0 Intermediary Position Papers for 1995 and 1996 at 5.
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DECISION AND ORDER:

The Intermediary-s adjustments are modified for 1993 and 1996. The Intermediary is ordered to
modify its adjustments and appropriately alocate $38,214 and $61,567 for FY's 1993 and 1996
respectively. The Intermediary-s adjustments for FY's 1994 and 1995 are affirmed.
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